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Port of Newcastle 

95. Is the Treasurer aware that the 2019 NSW Nationals Conference passed the following motion: 
"That conference call on the NSW Nationals to ensure:  
The removal of all obstacles facing the Newcastle Container Terminal Expansion Plans, 
including the cap on the number of containers and the State Government fee payable on container exports and The Port's development of a high intensity container terminal."? 

96. Does the Treasurer support the motion as passed by the 2019 NSW Nationals Conference?

97. Does the Treasurer agree with the Deputy Premier’s comments that western district farmers and primary producers would “absolutely” benefit from a container port at Newcastle? 

98. Does the cap on containers at the Port of Newcastle drive up costs of farming exports? 

99. Would a container terminal in Newcastle lower freight costs for northern NSW exports? 

100. What would be the benefit to western district farmers and primary producers? 

101. Would a container terminal in Newcastle remove trucks from the M1 and Sydney’s choked road network? 

102. What would be the benefit of removing these trucks from the road network and transporting these containers by railing at the Port of Newcastle? 

103. If the court finds the cap on containers is anti-competitive and illegal what is the financial implication/impact for the NSW government? 

(a) Has Treasury modelled the different outcomes of the ACCC court case? 

(b) What will the port rort cost the tax payers of NSW? 

104. Does the Treasurer stand by their methods of privatising ports in NSW?  

105. This committee has previously been told that a container terminal can be developed in Newcastle, does the Treasurer agree? 

106. What is the current container threshold at the Port of Newcastle for which compensations is payable to NSW ports? 

107. The Port of Newcastle stands ready to invest $1.8 billion into a container terminal in Newcastle, will you remove the cap and allow the port to diversify? 

108. Has Treasury modelled how many jobs a Newcastle container terminal would create? 

109. How many jobs would a container terminal in Newcastle deliver for Newcastle and the Hunter? 

110. How many jobs would a container terminal in Newcastle deliver for regional NSW? 

111. Would a container in Newcastle reduce freight costs for businesses in Newcastle, the Hunter and Northern NSW? 

112. Has Treasury modelled the economic benefit of a container terminal in Newcastle? 

113. What would be the economic benefit to NSW of a container terminal in Newcastle? 

114. What would be the economic benefit to the Hunter of a container terminal in Newcastle?

115. Is the restriction on NSW ports adding to gridlock in Sydney? 

(a) If so, what is this impact? 

116. Are the restriction placed on the Port of Newcastle effecting the efficiency of the NSW port network? 

117. What percentage of containers are moved by road in Sydney? 

118. Do you see a benefit for the NSW economy with competition between ports? 

119. Are you aware of any anti-competitive restrictions facing the development of a container terminal at the Port of Newcastle? 

120. Does the Government charge a legislated fee for container traffic at the Port of Newcastle above the Government’s minimal specified cap? 

121. Does the Government charge any fee for container traffic at the Port of Newcastle above the Government’s minimal specified cap? 

122. Now the NSW Government has been named as a defendant alongside NSW Ports in the Federal Court case begun in December last year by the Australian Competition and Consumer Commission, and the State of NSW is now directly accused by the ACCC of "illegal and anticompetitive" conduct in privatising Botany and Kembla to Newcastle's disadvantage – do you believe that the original contract is hugely deficient? 

123. Is the fact that the lessee of the Port of Newcastle can develop a container terminal if it wishes to do so, consistent with Government policy that the State’s next container terminal will be developed at Port Kembla after Port Botany reaches capacity? 

124. What is the government’s source of funds to be able to pay NSW Ports Pty Ltd for container traffic at the Port of Newcastle above the government’s minimal specified cap? 

125. Did the Government lease the Port of Newcastle to be able to pay NSW Ports Pty Ltd for container traffic at the Port of Newcastle above the Government's minimal specified cap until 2063? 

(a) If not, what is the Government's source of funds to be able to pay NSW Ports Pty Ltd for container traffic at the Port of Newcastle above the Government's minimal specified cap until 2063?

126. On what date did the government inform the ACCC of its decision to require the developer of a container terminal at the Port of Newcastle to pay the government’s fee for container traffic at the Port of Newcastle above the government’s minimal specified cap? 

127. Do the lease arrangements for the Port of Newcastle reflect the Government’s policy that Port Kembla will be the State’s next container terminal when Port Botany reaches capacity? 

128. Last year, in answer to supplementary question 91, you said “the ACCC was informed of the Port Commitment Deeds prior to the Newcastle Port transaction”, on what date was the ACCC informed? 

129. Last year, when you were asked supplementary question 126, “on which date did the Government inform the Australian Competition and Consumer Commission of its formal decision to invite Newcastle Stevedores Consortium to develop a container terminal at the Port of Newcastle subject to Newcastle Stevedores Consortium making the Government whole for any cost the Government incurred to NSW Ports in respect of this development?”, you did not provide the date. What was that date?  

130. What is the government’s current cap on container numbers at the Port of Newcastle? 

131. Given that there is no legislated cap on the number of containers that can travel through the Port of Newcastle, did the Government make a cap on numbers at the Port of Newcastle a rule for a scoping study into leasing Port Botany and Port Kembla? 

132. Was the cap on numbers given as an instruction to the government’s financial adviser, Morgan Stanley for conducting a scoping study in the first half of 2012 into leasing Port Botany and Port Kembla? 

133. Last year, when you were asked supplementary question 127, “Was a decision made in 2012 to require any future operator of a container terminal at the Port of Newcastle to make the government whole for any cost the government incurred from paying the operator of Port Botany in respect of future container capacity development at the Port of Newcastle?” you advised no, do you stand by that answer? 

134. Is the government’s decision that the developer of a container terminal at the Port of Newcastle is required to pay the government’s fee for exceeding the minimal specified cap on container traffic at the Port of Newcastle, consistent with the government’s decision that Port Kembla will be the State’s next major container terminal after Port botany reaches capacity? 

135. Was the Government required to comply with the “Working With Government Guidelines” as they were replaced in 2012 by the “Public Private Partnerships Guidelines” for conducting its negotiation with Newcastle Stevedores Consortium at the Port of Newcastle between 2010 and November 2013? 

136. Does the Government disagree with the statement by the ICAC in its “Operation Spicer Report” dated August 30 2016 that “as a statutory state-owned corporation, the NPC [Newcastle Port Corporation] was obliged to comply with the NSW Government’s “Working with Government Guidelines”?  

137. Was the “Ports Assets (Authorised Transactions) Act 2012” amended to authorise the Government to lease the Port of Newcastle after Port Botany and Port Kembla were leased to NSW Ports on May 30 2013?  

138. When the Government leased Port Botany and Port Kembla to NSW Ports on May 30 2013, did the Government have authority to require the developer of a container terminal at the Port of Newcastle to pay the Government for container traffic at the Port of Newcastle above the Government’s minimal specified cap; and, if so, what was that authority? 

139. When the Government amended the Term Sheets with Newcastle Stevedores Consortium [see question 151] in 2013 requiring payment for container traffic above the Government’s minimal specified cap, did the Government ask the ACCC [see question 135 onwards] to advise whether this requirement was likely to comply with the “Competition and Consumer Act 2010”; and, if not, why not? 

140. Given that the Government’s NSW Freight and Ports Strategy notes that the Port of Newcastle would continue to be NSW’s primary coal export and will continue to service bulk grain and other commodities [see question 51], how does the Government define the term “container” [see question 148] in respect of charging a fee for container traffic at the Port of Newcastle above the Government’s minimal specified cap? 

141. Do the Port Commitment Deeds for Port Botany, Port Kembla and the Port of Newcastle all include the same meaning of the term “container”? 

142. What is the definition of container with respect to the Port Commitment Deeds?  

143. Given that the Government charges a fee for container traffic at the Port of Newcastle above the Government’s minimal specified cap, how many “containers” a year were shipped through the port since it was leased? 

144. Given that the Government’s transaction team engaged extensively with the ACCC [see question 47 onwards] from the early stages of all the port transactions regarding the competition and regulatory framework supporting the transactions, on what date did the Government advise the ACCC of the content of the Port Commitment Deeds for Port Botany and Port Kembla?

145. Given that the Government’s NSW Freight and Ports Strategy notes that the Port of Newcastle would continue to be NSW’s primary coal export and will continue to service bulk grain and other commodities [see questions 50 and 51], why did the government advise this Committee [question 50] on 22 August 2014 that a container terminal at the Port of Newcastle was “an uneconomic enterprise contrary to market demand” but fail to advise it of the government’s fee charged for container traffic above the Government’s minimal specified cap? 

146. Given that the Port of Newcastle is not prevented from developing a container terminal, would a container terminal be “an uneconomic enterprise contrary to market demand” if the Government abolished its fee charged for container traffic above the Government’s minimal specified cap [see questions 158 and 159] ?” 

147. Given that the Government’s transaction team engaged extensively with the ACCC from the early stages of all the port transactions regarding the competition and regulatory framework supporting the transactions [see question 47 onwards], was the government subject to the “Competition and Consumer Act 2010” in respect to Term Sheets with Newcastle Stevedores Consortium requiring Mayfield Development Corporation Pty Ltd [see question 136] to make the State of New South Wales [whole] pay for any cost the State incurred to NSW Ports with respect to future container capacity development at the Port of Newcastle? 

148. Given the Government’s assurances that there is no cap on containers at the Port of Newcastle - legislative or otherwise - is there competition in the NSW container port market between Port of Newcastle Investments Pty Ltd at the Port of Newcastle, and NSW Ports Pty Ltd at Port Botany? 

(a) If yes, how is the Government supporting this competition? 

149. Does Port Botany compete with the Port of Melbourne in the East coast container port market? 

(a) If yes, how many containers for the NSW market are shipped through the Port of Melbourne? 

150. What studies has the Government undertaken in relation to competition between the Port of Melbourne and Port Botany in the East coast container port market? 


151. Is the government’s unlegislated cap on container traffic at the Port of Newcastle consistent with the Government’s freight and ports strategy [see questions 143 to 147]? 

152. Is the Government’s fee for container traffic above the Government’s minimum specified cap at the Port of Newcastle, consistent with the Government’s freight and ports strategy?

153. Why does the Government not disclose the Government’s fee for container traffic above the Government’s minimum specified cap at the Port of Newcastle, in the Government’s freight and ports strategy? 

154. On what date did the Government inform the Parliament about the Government’s fee for container traffic above the Government’s minimum specified cap at the Port of Newcastle? 

155. In terms of Treasury’s leasing process for Port Botany and Port Kembla, before these ports were leased, did the Government inform the ACCC about the Government’s intention to pay the lessee for container traffic above the Government’s minimum specified cap at the Port of Newcastle? 

(a) If yes, on what date? 

156. In terms of Treasury’s leasing process for Port Botany and Port Kembla, after these ports were leased, did the Government inform the ACCC about the Government’s contractual commitment to pay the lessee for container traffic above the Government’s minimum specified cap at the Port of Newcastle? 

(a) If yes, on what date? 

157. In terms of Treasury’s leasing process for the Port of Newcastle, before this port was leased, did the Government inform the ACCC about the Government’s intention to require the lessee to pay the Government’s fee for container traffic above the Government’s minimum specified cap at the Port of Newcastle? 

(a) If yes, on what date and what did the ACCC advise? 

158. In terms of Treasury’s leasing process for the Port of Newcastle, after this port was leased, did the Government inform the ACCC about the Government contractually requiring the lessee to pay the Government’s fee for container traffic above the Government’s minimum specified cap at the Port of Newcastle? 

(a) If yes, on what date? 

159. Did Treasury procure information indicating that a container terminal at the Port of Newcastle would be an uneconomic enterprise contrary to market demand, as disclosed by the then Treasurer, The Hon Andrew Constance MP, in answer to supplementary question 53 of the August 22 2015 Budget Committee hearing? 

(a) If yes, what is that information?
