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DP World joins Newcastle boxes plan


Matthew Stevens 


DP World is in early stage discussions with Port of Newcastle about longstalled plans to introduce the world’s biggest coal port to the international container shipping business via construction of a new terminal that would create an export gateway to northern NSW.
It is understood that DP World’s aggressive chief executive, Paul Scurrah, is a recent convert to Port of Newcastle’s oft-crushed plans to grow its small presence in the container business, both because it promotes competition with the incumbent east coast monopoly port operators and because his business is increasingly capacity constrained at the main NSW container hub of Port Botany.
The problem for DP World and Port of Newcastle management is that the NSW government is prejudiced against the drift of container traffic away from its preferred hub of Port Botany.
The controversial mechanics the government uses to protect the hegemony of Port Botany has long been a subject of concern to the Australian competition regulator.
And the potential that Australia’s biggest container port operator might invest in a new terminal with capacity of at least 270,000 containers annually looks certain to strengthen the arm of the Australian Competition and Consumer Commission, which has confirmed it is reviewing a controversial state government fee that was designed to contain Port of Newcastle’s renewed ambitions in boxes.
The formal ACCC investigation of the policy constraints that might block Newcastle’s expansion plan started after the port’s new chairman, Professor Roy Green, retiring but extant chairman of the Queensland Competition Authority, approached the federal regulator with intent to build a new terminal.
‘‘The ACCC has been looking for a circuit breaker and we have provided one. We have one proponent that we have entered discussions with and we have other expressions of interest in the plan,’’ Green told The Australian Financial Review on Monday.
To enhance the value of its 2013-14 port privatisation the NSW government secretly installed a rolling annual cap on the number of containers that could enter or leave the Port of Newcastle.
The integrity of the ceiling was enforced by a $100 a unit fee on every container movement above a cap that was set at the Port of Newcastle’s annual capacity in 2013, which was (and still is) 30,000 units.
The existence of the secret cap and fee arrangement was confirmed by the government after its details were revealed in mid-2016 by the Newcastle Herald. Should it ever be triggered, the arrangement would see the fee flow through the NSW government to NSW Ports, which in 2013 paid a staggering $5 billion for 99-year leases over Port Botany and Port Kembla.
Patently, the intent and effect of the cap and fee mechanic is to constrain competition in the container business. So, why hasn’t the ACCC pursued this matter before now?
The ACCC was initially unable to intercede in the port privatisation because the NSW government and what it might choose to do with its state-owned entities are matters beyond the authority of the national competition regulator. And any intervention post-privatisation has been made difficult by the unavailability of a growth narrative from Newcastle that might warrant a review under the basic test of the competition law.
That test is whether there is a lessening of competition. That test was left irrelevant to the Port of Newcastle situation until Green made his case for growth to the ACCC.
Oh, and just to be clear on how big a roadblock to competition the NSW cap and fee regime is, the basic cost of moving a container into Port Botany is put at between $150-$200 a unit.
So the fee triggered by container movements through Port of Newcastle that eclipse the cap is equivalent to paying maybe 50 to 70 per cent more than the shipper might pay at Port Botany, with all of that cash being passed directly to the private owners of the government’s legislatively preferred option.
For good measure, as a defensive government made clear to the parliament in the immediate wake of the Newcastle Herald’s 2016 revelations, the weight of the financial constraints installed into the sale agreements would be charged against the sort of expansion Port of Newcastle and DP World are discussing until 2050 and beyond. In finally conceding that it had offered the NSW Ports this protective cap-and-fee concession, the then minister for roads, maritime and freight, Duncan Gay, told the NSW Parliament: ‘‘There is a long way to go. If we apply the formula to the outer years we see that by 2030 the threshold at Newcastle will be approximately 80,000 boxes. By 2040 it will be 144,000 boxes and by 2050 it will be almost 260,000 boxes.’’
Just as a reminder there, the Port of Newcastle believes that a new terminal would need a capacity of better than 270,000 units to be viable and Green has longer ambitions to lift that capacity to better than 1 million units over the medium to long term.
Now Gay’s parliamentary concession was preceded by a brutal budget estimates committee interrogation of the then NSW treasurer, Gladys Berejiklian, who has for a year and more before the government was outed consistently rejected suggestions that there was indeed a competition constraining cap.
In attempting to deflect repeated claims she had lied to the committee, Berejiklian explained the logic of the decision to defend Port Botany’s container franchise.
‘‘Eighty-five per cent of all containers that come off the port at Port Botany are distributed within 40 kilometres,’’ she said.
‘‘Major freight operators do not want multiple ports of stops when they are bringing their goods to New South Wales. As a government we have to make some really sound decisions on what the primary use of each port should be to make sure we maximise the opportunities of increasing capacity at all of our ports in relation to our strategy.’’
It goes without saying that if operators were so wedded to Port Botany then there should surely have been no need to defend its franchise with secret and anti-competitive rules.
And the fact the new owners who paid the government $1.75 billion for the Port of Newcastle lease have been able to attract DP World into their orbit of container ambitions says that the major operators might well see potential in a northern hub.
‘‘To condemn Newcastle to a future as a bulk commodity port is to say they are putting a handcuff on the Newcastle economy,’’ Green said.
‘‘The fee is an internal non-tariff barrier to NSW exports and a constraint on our ability to operate an efficient port given that it is presently running at 50 per cent of its infrastructure capacity.’’
Green draws on independent analysis authored by Deloitte to reject the Berejiklian line on the logic of defending Port Botany. Deloitte assessed the Newcastle container catchment area was presently 370,000 containers with most of that bypassing Newcastle and heading south to Port Botany on trucks and trains.
‘‘It is a fact that 38 per cent of NSW exports originate from this area and that, as far as imports are concerned, 85 per cent certainly do end up in the Sydney area but mostly only for deconsolidation before ultimate distribution right through the state.’’
From what we hear the ACCC is to take a particular interest in grains exports. Apparently increasing volumes of grains head out of the country in containers.
That requires growers in what Green describes as his catchment area to send their grain to Sydney so it can be loaded into the necessary boxes. Rules that would restrict a competitor making that process a whole lot more cost effective might provide the regulator with the stuff of regulatory contest.
Apparently there is a confusion of sovereign immunity issues that might stand between the ACCC and any move to end what is a patent restraint of competition that favours incumbency. As we have noted, those issues arise because this was a decision by a state government.
But the introduction of the ACCC to arbitrate price outcomes at, ironically enough, the Port of Newcastle announce these hurdles can be overcome if circumstances demand it.
We cannot possibly finish off with this issue without noting that these latest developments must be hugely encouraging to a Novocastrian named Greg Cameron.
A former community relations director at the now disappeared Newcastle Steelworks, Cameron is surely one of Australia’s most diligent writers of letters to editors of the nation’s media in his one-man crusade to highlight the economic absurdity of a container cap and fee regime that further institutionalised the failure of successive state governments to deliver the port expansion promised as mitigation for the loss of the steelworks.
I am sure I will be hearing from you Greg.

