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June 29 2017

The Hon Dominic Perrottet, Treasurer: “Any decision regarding NSW ports is consistent with the Government’s policy that Port Kembla will be the State’s next major container terminal after Port Botany has reached capacity.”

LEGISLATIVE ASSEMBLY
September 27 2016

The Hon Gladys Berejiklian, Treasurer: “The Port of Newcastle is not prevented from developing container facilities [at the Port of Newcastle].”

LEGISLATIVE COUNCIL
September 13 2016

The Hon Duncan Gay, Minister for Roads, Maritime and Freight: “As the Government has consistently said, the leasing terms of ports Botany and Kembla do not prohibit the development of a container terminal at the Port of Newcastle.”

GENERAL PURPOSE STANDING COMMITTEE NO. 1 
September 1 2016 

The Hon Gladys Berejiklian, Treasurer: “As I have stated previously, there was and is no legislated cap [at the Port of Newcastle].” 

LEGISLATIVE COUNCIL
August 10 2016  

The Hon Duncan Gay, Minister for Roads, Maritime and Freight: “As the Government has consistently said, the leasing terms of Botany and Port Kembla do not prohibit the development of a container terminal at the Port of Newcastle. 

“The port transaction deeds do not trigger any cross-payments until a threshold container throughput is reached. That threshold is based on 30,000 containers each year, plus an extra 6 per cent growth in volume each year—and that 6 per cent compounds. Based on current growth rates, it is highly unlikely current container trade in Newcastle will reach the applicable threshold before such time as Newcastle is required to establish high-intensity container terminals to meet the forecast population and business needs of the Hunter.”

BUDGET ESTIMATES 2015-2016 
Supplementary Questions 
September 29 2015

The Hon Gladys Berejiklian, Treasurer: “I am advised that the lessee could develop a container terminal at the Port of Newcastle if it wished to do so.”

GENERAL PURPOSE STANDING COMMITTEE NO. 2 
August 31 2015

The Hon. SOPHIE COTSIS: Is there a cap on container movements at the Port of Newcastle? If so, what is it?

The Hon. DUNCAN GAY: No.

The Hon. SOPHIE COTSIS: You are sure about that answer?

The Hon. DUNCAN GAY: Yes.

The Hon. DUNCAN GAY: There is no container cap at the Port of Newcastle. I indicated that there is a cap in New South Wales at Sydney and once that is reached we then look at other places. But you specifically asked me a question whether there was a cap at Newcastle and I specifically answered that there is not.

The Hon. SOPHIE COTSIS: On container movements?

The Hon. DUNCAN GAY: There is no legislated cap.

LEGISLATIVE COUNCIL 
17 October 2013 

The Hon. ADAM SEARLE: My question is directed to the Minister for Roads and Ports. How much compensation will be paid to the private operator of Port Botany if a new container terminal is developed at Newcastle Port?
 
The Hon. DUNCAN GAY: The rules in the organisation that did the scoping study for Port Botany and Port Kembla and introduced guidelines there indicate that while general cargo is allowed there will not be an extension under the rules for the lease of Newcastle Port. So the short answer to the question is that we do not envisage that any compensation will need to be put in place. The Government has been clear on this all the way through the process, even before it indicated it would lease the port at the stage when Newcastle Port Corporation was in place. I have indicated in the House, as I have in Newcastle—indeed, I made a special visit to Newcastle to talk to the board, the chief executive officer and the local community—that part of the lease and the rationalisation was a cap on numbers there. I am not saying that there will be no containers into Newcastle. Certainly, a number of containers will come in under general cargo, but there will not be an extension. The only time an extension is allowed is when a specific number is reached and is tripped in Port Botany and Port Kembla.


……


LEGISLATIVE ASSEMBLY
May 25 2017
5764 – CONTAINER TERMINAL AT THE PORT OF NEWCASTLE
Crakanthorp, Tim to the Treasurer, and Minister for Industrial Relations

1. Did the Government decide in 2009 to develop a container terminal at the Port of Newcastle?
2. Was a decision made in 2012 to require any future operator of a container terminal at the Port of Newcastle to make the government whole for any cost the government incurred from paying the operator of Port Botany in respect of future container capacity development at the Port of Newcastle?
3. Was Newcastle Stevedores Consortium required in 2013 to make the Government whole for any cost the Government incurred from paying NSW Ports in respect of future container capacity development at the Port of Newcastle?
4. Was a decision made in 2013 to require any future lessee of the Port of Newcastle to make the Government whole for any cost the Government incurred from paying NSW Ports in respect of future container capacity development at the Port of Newcastle?
5. Was the lessee of the Port of Newcastle required in 2014 to make the Government whole for any cost the Government incurred from paying NSW Ports in respect of future container capacity development at the Port of Newcastle?
6. Did the Government inform the Australian Competition and Consumer Commission in 2012 that the Government decided not to develop a container terminal at the Port of Newcastle?

Answer June 29 2017

1. This Government was not in office in 2009.
2. No.
3. Newcastle Ports Corporation did not conclude a contract to build a container terminal with Newcastle Stevedores Consortium in 2013.
4. Any decision regarding NSW ports is consistent with the Government’s policy that Port Kembla will be the State’s next major container terminal after Port Botany has reached capacity.
5. No compensation payments to NSW Ports were incurred in 2014.
6. The Government’s transaction team engaged extensively with the Australian Competition and Consumer Commission regarding the competition and regulatory framework supporting the port transactions.

LEGISLATIVE ASSEMBLY
May 11 2017
5670 – PORT OF NEWCASTLE
	Crakanthorp, Tim to the Treasurer, and Minister for Industrial Relations



On which date did the Government inform the Australian Competition and Consumer Commission of its formal decision to invite Newcastle Stevedores Consortium to develop a container terminal at the Port of Newcastle subject to Newcastle Stevedores Consortium making the Government whole for any cost the Government incurred to NSW Ports in respect of this development?

Answer June 15 2017

The Government’s transaction team engaged with the ACCC from the early stages of all the port transactions regarding the competition and regulatory framework supporting the transactions.

LEGISLATIVE ASSEMBLY
November 17 2016 
4621 – PORT OF NEWCASTLE
Crakanthorp, Tim to the Treasurer, and Minister for Industrial Relations

1. Did the Government advise Newcastle Stevedores Consortium that the Government considered itself to be exempt from the Commonwealth Competition and Consumer Act 2010 in respect of the negotiations that occurred between Newcastle Port Corporation and Newcastle Stevedores Consortium pursuant to a tender conducted by Newcastle Port Corporation?
2. Did the Government advise the Australian Competition and Consumer Commission that the Government considered itself to be exempt from the Commonwealth Competition and Consumer Act 2010 in respect of the negotiations that occurred between Newcastle Port Corporation and Newcastle Stevedores Consortium pursuant to a tender conducted by Newcastle Port Corporation?
3. In answering part (3) of Question On Notice 4008, was the Minister referring to section 51(1) of the Commonwealth Competition and Consumer Act 2010, which provides that conduct that would normally contravene the law may be permitted if it is specifically authorised under other Australian, state or territory legislation?
4. Did the Government establish that changing the Term Sheets with Newcastle Stevedores Consortium by way of requiring payment of a fee for “containers”, complied with the Commonwealth Competition and Consumer Act 2010?

Answer December 22 2016

(1) and (4) The Government’s transaction team engaged extensively with the ACCC from the early stages of all the port transactions regarding the competition and regulatory framework supporting the transactions.
(2) Please see my answer to question 4271, dated 17 November 2016. [Answer to 4271: I am advised that no exemption was claimed.]
(3) As the response to question 4008 was provided by the Minister, points of clarification should be directed to the Minister.

LEGISLATIVE ASSEMBLY
November 17 2016
4612 – CONTAINERS AT THE PORT OF NEWCASTLE
Crakanthorp, Tim to the Minister for Transport and Infrastructure representing the Minister for Roads, Maritime and Freight, and Vice-President of the Executive Council

1. How many containers passed through the Port of Newcastle in the 12 months to 30 June 2016?
2. In the 12 months to 30 June 2016, what was the maximum number of containers permitted to pass through the Port of Newcastle before compensation became payable to NSW Ports?
3. In the 12 months to 30 June 2016, was the maximum number of containers permitted to pass through the Port of Newcastle before compensation became payable to NSW Ports in the amount of 35,916?
4. How does the Government determine the number of containers that pass through the Port of Newcastle annually?
5. For purposes of the Government’s lease agreement with “Port of Newcastle Investments”, does the meaning of container have the same meaning as contained in the “Port Commitment – Port Botany and Port Kembla”?

Answer December 22 2016

(1) to (4) The Port of Newcastle is managed by a private port operator.
(5) The details of container in the Port Commitment Deeds are commercial in confidence.

LEGISLATIVE ASSEMBLY 
October 13 2016
4271 – PORT OF NEWCASTLE
Crakanthorp, Tim to the Treasurer, and Minister for Industrial Relations

Did the Government claim exemption from the Trade Practices Act 1974 (as replaced on 1 January 2011 by the Competition and Consumer Act 2010) when Newcastle Port Corporation conducted a tender in 2010 for a multi-purpose terminal, including a container terminal with minimum capacity of 1 million twenty-foot container equivalent unit (TEU) per year, at the Port of Newcastle?

Answer November 17  2016-

I am advised that no exemption was claimed.

BUDGET ESTIMATES 2016-2017 
Supplementary Questions 
General Purpose Standing Committee No. 1 
TREASURY, INDUSTRIAL RELATIONS 
Hearing: Thursday September 1 2016 
Answers: Tuesday 27 September 2016

49. What contact or discussions with the ACCC has the NSW Government, or any part of the NSW Government, had regarding the Port Commitment Deeds?

Answer: I am advised the Government’s transaction team engaged extensively with the ACCC from the early stages of all the port transactions regarding the competition and regulatory framework supporting the transactions.

50. Why did the government advise this Committee on 22 August 2014 that a container terminal at the Port of Newcastle was “uneconomic enterprise contrary to market demand” but fail to advise it of the cap on container movements and the payment required for exceeding the cap contained in the Port Commitment Deeds?

Answer: The Government’s comprehensive NSW Freight and Ports Strategy noted that the Port would continue to be NSW’s primary coal export and will continue to service bulk grain and other commodities.

51. Why did the government agree to the cap for container movements at the Port of Newcastle and the payment required for breaching the cap Port Commitment Deeds?

Answer: The Government’s comprehensive NSW Freight and Ports Strategy noted that the Port would continue to be NSW’s primary coal export and will continue to service bulk grain and other commodities.

135. Did the government claim immunity from the “Competition and Consumer Act 2010” in respect of Term Sheets with Newcastle Stevedores Consortium requiring Mayfield Development Corporation Pty Ltd to make the State of New South Wales whole for any cost the State incurred to NSW Ports in respect of future container capacity development at the Port of Newcastle?

Answer: I am advised the Government’s transaction team engaged extensively with the ACCC from the early stages of all the port transactions regarding the competition and regulatory framework supporting the transactions. No compensation payments have been payable in respect to container movements at the Port of Newcastle.

136. Was the government subject to the “Competition and Consumer Act 2010” in respect of Term Sheets with Newcastle Stevedores Consortium requiring Mayfield Development Corporation Pty Ltd to make the State of New South Wales whole for any cost the State incurred to NSW Ports in respect of future container capacity development at the Port of Newcastle?

Answer: I am advised the Government’s transaction team engaged extensively with the ACCC from the early stages of all the port transactions regarding the competition and regulatory framework supporting the transactions. No compensation payments have been payable in respect to container movements at the Port of Newcastle.

138. On what date did the Government inform the Australian Competition and Consumer Commission about Newcastle Port Corporation charging a fee for container movements at the Port of Newcastle?

Answer: I am advised the Government’s transaction team engaged extensively with the ACCC from the early stages of all the port transactions regarding the competition and regulatory framework supporting the transactions. No compensation payments have been payable in respect to container movements at the Port of Newcastle.

144. The Minister for Roads, Maritime and Freight recently stated that cross payments are required to be made between the operator of the Port of Newcastle and the operator of Port Botany and Kembla, does the Treasurer understand these cross payments to be lawful?
(a) Does the Treasurer accept these payments are of an anti-competitive nature?

Answer: Please refer to the response to question 135. [I am advised the Government’s transaction team engaged extensively with the ACCC from the early stages of all the port transactions regarding the competition and regulatory framework supporting the transactions. No compensation payments have been payable in respect to container movements at the Port of Newcastle.]

145. Why does the Government charge a fee for container movements at the Port of Newcastle?

Answer: Please refer to the response to questions 50. [The Government’s comprehensive NSW Freight and Ports Strategy noted that the Port would continue to be NSW’s primary coal export and will continue to service bulk grain and other commodities.]

146. Why did the Government keep secret its charging a fee for container movements at the Port of Newcastle until 10 August 2016?

Answer: Please refer to the response to questions 50. [The Government’s comprehensive NSW Freight and Ports Strategy noted that the Port would continue to be NSW’s primary coal export and will continue to service bulk grain and other commodities.]

152. Was Newcastle Port Corporation’s contract with Anglo Ports, pursuant to its 2010 tender, subject to the government’s “Working With Government Guidelines”?

Answer: I am advised that Newcastle Port Corporation did not conclude a contract with Anglo Ports.

155. When the government instructed Anglo Ports not to build a container terminal, on 30 August 2012 and 26 July 2013, but required payment of a fee for container movements based on a container terminal, did the government terminate the tender because Anglo Ports did not withdraw its proposal?

Answer: Please refer to the response to question 152. [I am advised that Newcastle Port Corporation did not conclude a contract with Anglo Ports.]

156. Why did the government advise this Committee on 22 August 2014 that a container terminal at the Port of Newcastle was “uneconomic enterprise contrary to market demand” but fail to advise that it charges a fee for container movements?

Answer: Please refer to the response to question 50. [The Government’s comprehensive NSW Freight and Ports Strategy noted that the Port would continue to be NSW’s primary coal export and will continue to service bulk grain and other commodities.]

157. Why does the government charge a fee for container movements at the Port of Newcastle?

Answer: Please refer to the response to question 47. [I am advised the Government’s transaction team engaged extensively with the ACCC from the early stages of all the port transactions regarding the competition and regulatory framework supporting the transactions.]

158. Would a container terminal at the Port of Newcastle be “an uneconomic enterprise contrary to market demand” if the government abolished its fee charged for container movements?

Answer: The Port of Newcastle is not prevented from developing container facilities.

159. Can the private operator of the Port of Newcastle develop a container terminal if it wished to do so subject to paying the government’s fee charged for container movements above a threshold level?

Answer: The Port of Newcastle is not prevented from developing container facilities.

LEGISLATIVE ASSEMBLY 
September 15 2016
 
4008 – PORT OF NEWCASTLE
 
Crakanthorp, Tim to the Minister for Transport and Infrastructure representing the Minister for Roads, Maritime and Freight, and Vice-President of the Executive Council

1. Has the operator of the Port of Newcastle entered into an agreement for the development of a container terminal at the Port of Newcastle?
2. If a container terminal was developed in Newcastle during this term of Government, does the Government plan to charge the port operator, or the operator of the container terminal, a fee for container movements?
3. Did the Government claim immunity from the Commonwealth Competition and Consumer Act 2010 in respect of the Term Sheets with Newcastle Stevedores Consortium?

Answer October 20 2016-

(1) This is a matter for the operator of the Port of Newcastle.
(2) and (3) No.

LEGISLATIVE COUNCIL
September 13 2016
PORT OF NEWCASTLE

The Hon. PAUL GREEN ( 16:17 ): My question without notice is directed to the Minister for Roads, Maritime and Freight. On 28 July the Newcastle Herald published that it had received a strictly confidential port commitment document outlining that an operator of the Newcastle container terminal would have to pay compensation to the Government if it moved more than 30,000 containers per year, which would cost a minimum of $1 million. Will the Minister comment on the validity of this claim? Is this true? Given that the unemployment rate in Newcastle is 12 per cent and higher for youth unemployment at 20 per cent, should not the Government be working towards building shipments through the Port of Newcastle in order to provide additional employment opportunities?

The PRESIDENT: Order! I call the Hon. Sophie Cotsis to order for the first time.

The Hon. DUNCAN GAY (Minister for Roads, Maritime and Freight, and Vice-President of the Executive Council) ( 16:17 ): I thank the honourable member for his question and I know that it is an issue for certain people in the Newcastle area, not the least of which is the fine periodical, the Newcastle Herald.

The Hon. Walt Secord: It is a journal.

The Hon. DUNCAN GAY: It is unbelievable that the Labor Party is mocking the Newcastle Herald.

The Hon.Walt Secord: Point of order: I cannot let this pass. Hansard must show that the Opposition was not mocking the Newcastle Herald; it loves that publication.

The PRESIDENT: I will leave the matter there. The Minister has the call.

The Hon. DUNCAN GAY: As the Government has consistently said, the leasing terms of ports Botany and Kembla do not prohibit the development of a container terminal at the Port of Newcastle. In fact, there is ample opportunity for increased container trade at the port. The port transaction deeds do not trigger any cross‑payments until a threshold container throughput is reached. That threshold is based on 30,000 containers each year, plus an extra 6 per cent growth in volume. Based on current growth rates, it is highly unlikely that current container trade at Newcastle will reach the applicable threshold—

The PRESIDENT: Order! I am having difficulty hearing the Minister. There is too much audible conversation in the Chamber.

The Hon. DUNCAN GAY: before such time as Newcastle is required to establish high-intensity container terminals to meet the forecasted population and business needs of the Hunter. Yearly container trade at Newcastle is currently holding steady at about 9,000 boxes. Remember, 30,000 is the threshold, plus 6 per cent growth in volume per annum. It is not within a bull’s roar of that trigger. In other words, it would take a massive 230 per cent increase in container trade volume to reach the 30,000 twenty-foot equivalent unit [TEU] threshold—and that is before one applies the extra 6 per cent growth rate.
There is a long way to go. If we apply the formula to the outer years we see that by 2030 the threshold at Newcastle will be approximately 80,000 boxes. By 2040 it will be 144,000 boxes and by 2050 it will be almost 260,000 boxes. That is the trend. The Port of Newcastle will continue to be the primary coal export facility for New South Wales and will continue to diversify into bulk grain and other commodities. The recent diversification into fuel is very important for Newcastle and the Hunter region. The Government worked closely with the Australian Competition and Consumer Commission [ACCC] and other regulatory bodies as part of the transactions.
Port Botany remains the key container facility for New South Wales, for a range of logistical and commercial reasons. It is the second largest container facility in Australia—just behind the Port of Melbourne—and acts as a gateway to the most populous city in the nation. Approximately 85 per cent of imported containers landing at Port Botany are distributed within 40 to 50 kilometres of the terminal. That is important to note. A person sending a container wants it to go to its destination for the least cost. Eighty-five per cent of containers go to Sydney. [Time expired.]

The PRESIDENT: Order! The Minister will resume his seat.

BUDGET ESTIMATES 2016-2017
GENERAL PURPOSE STANDING COMMITTEE NO. 1 
September 1 2016 
Examination of proposed expenditure for the portfolio area 
TREASURY AND INDUSTRIAL RELATIONS 

The Hon. ADAM SEARLE: I would like to ask you some questions about the Port of Newcastle and the cap on containers. Last year we asked whether or not a cap was put on the number of containers that could be put through the Port of Newcastle. You were very careful to say there was no legislated container cap. 

Ms GLADYS BEREJIKLIAN: Correct. 

The Hon. ADAM SEARLE: We asked also whether there was any other restriction in the sale or lease documents and you answered, "Not that I am aware of." We also gave you some questions on notice about this and we referred you specifically to the port commitment deeds, which you refused to release. Now we know thanks to the Newcastle Herald, which published the port commitment deeds for Port Botany and Port Kembla, that there was in fact as part of the arrangement a cap on container movements through the Port of Newcastle. If they exceeded the cap the operator would have to pay to the State Government essentially a fine and your Government would then pay that to the operator of Port Botany and Port Kembla. Why were you not frank and honest with the Committee last year about the fact that there was, as a result of your Government's policy and actions, a cap on container movements through the Port of Newcastle?

Ms GLADYS BEREJIKLIAN: I appreciate your question and I am happy to go into detail around those arrangements, but my concern at the time was that I was not sure what was subject to commercial in confidence and what was not. 

The Hon. ADAM SEARLE: I asked you whether there was a cap. You were very careful to say there was no legislated cap. 

Ms GLADYS BEREJIKLIAN: Correct. 

The Hon. ADAM SEARLE: And I asked you whether there was anything else in the sale or the lease documents. 

Ms GLADYS BEREJIKLIAN: That is why I had to go back. 

The Hon. ADAM SEARLE: But you did not come back to us. You were dissembling. You said there was no legislated cap. When did you know about the cap and why did you not inform the Committee? Why have you tried to hide this? 

Ms GLADYS BEREJIKLIAN: As I stated, I was very clear on what was publicly available at that time. I am telling you now the reason why I did not elaborate beyond what I knew was a fact was because I wanted to seek some advice as to what was commercial in confidence and what was publicly available. 

The Hon. ADAM SEARLE: These are monopoly assets. You leased them out to monopoly operators. There is no commercial in confidence. That is just rubbish. 

Ms GLADYS BEREJIKLIAN: No, there are specific terms within contracts of transactions which are subject to commercial in confidence. 

The Hon. ADAM SEARLE: Treasurer, this deal is so bad for consumers in New South Wales that we have had the head of the ACCC saying the deal is so bad for consumers he is changing his mind on privatisation. 

Ms GLADYS BEREJIKLIAN: What is your question? 

The Hon. ADAM SEARLE: Why did your Government engage in a transaction that has put a brake on the economic development of Newcastle and the Hunter region for the better part of a century? 

Ms GLADYS BEREJIKLIAN: I am really pleased to answer this question because I find the premise of your question quite affronting. 

The Hon. ADAM SEARLE: So does the ACCC. They say they would prosecute the State Government but you claim an immunity. 

The Hon. BEN FRANKLIN: Point of order— 

The Hon. ADAM SEARLE: When did you claim the immunity? 

The Hon. BEN FRANKLIN: Point of order— 

The Hon. ADAM SEARLE: When did you claim the immunity from the trade practices legislation? 

Ms GLADYS BEREJIKLIAN: There is nothing like a bit of excitement in an estimates hearing. 

The Hon. BEN FRANKLIN: The point of order is that the Treasurer was answering the question. 

The Hon. ADAM SEARLE: The Treasurer lied to us last year, Benjamin. 

The Hon. BEN FRANKLIN: The Treasurer was answering your question, Mr Searle. 

The Hon. ADAM SEARLE: She did not come clean. 

The Hon. BEN FRANKLIN: You asked the question. She is answering the question. 

The Hon. ADAM SEARLE: Treasurer, why did you not come clean to this Committee last year? 

The Hon. BEN FRANKLIN: You should have more respect for this process, Mr Searle. You know better than that. 

The Hon. ADAM SEARLE: Why are you putting a brake on economic development in Newcastle for a century? 

The Hon. SCOTT FARLOW: There is a point of order. 

The CHAIR: Mr Searle, let the Treasurer answer the question.

Ms GLADYS BEREJIKLIAN: Can I say, Mr Searle, the premise of your question is wrong at best. As you appreciate, the New South Wales Government— 

The Hon. ADAM SEARLE: Did you get the approval of the ACCC before you engaged in the transaction? 

The CHAIR: Let the Treasurer answer the question, Mr Searle. 

Ms GLADYS BEREJIKLIAN: The New South Wales Government has a very detailed freight and ports strategy and we have been very public about that. 

The Hon. ADAM SEARLE: Yes, to rip off the consumers. 

Ms GLADYS BEREJIKLIAN: We have said very publicly that we see the particular role of the port at Newcastle to be primarily for coal and other bulk commodities. 

The Hon. DANIEL MOOKHEY: It will be for now. 

Ms GLADYS BEREJIKLIAN: No. When we came to government there was no freight strategy in New South Wales. You did not have a ports strategy. 

The Hon. ADAM SEARLE: I was not here, Treasurer. Answer the question I have asked you. 

Ms GLADYS BEREJIKLIAN: I am trying to if you would stop interrupting me. 

The Hon. ADAM SEARLE: You are obfuscating. You dodged the question last year. 

The Hon. SCOTT FARLOW: Point of order— 

The Hon. ADAM SEARLE: You lied to the Committee last year. Now answer the question. 

The Hon. BEN FRANKLIN: Let her answer the question. 

The Hon. ADAM SEARLE: If only she would, Ben. 

The CHAIR: Let the Treasurer answer the question. 

The Hon. ADAM SEARLE: She is not answering the question. She is obfuscating again. 

The Hon. SCOTT FARLOW: You are not letting her answer the question. 

Mr JEREMY BUCKINGHAM: No more coffee. 

Ms GLADYS BEREJIKLIAN: Can I please answer the question? We have been extremely public about the NSW Freight and Ports Strategy and what we view as the role of each major port in New South Wales. There is no doubt that we have said right at the outset that we believe Port Botany to be the main container port in New South Wales and I will tell you why. 

The Hon. DANIEL MOOKHEY: It will be now. 

Ms GLADYS BEREJIKLIAN: Eighty-five per cent of all containers that come off the port at Port Botany are distributed within 40 kilometres. Major freight operators do not want multiple ports of stops when they are bringing their goods to New South Wales. As a government we have to make some really sound decisions on what the primary use of each port should be to make sure we maximise the opportunities of increasing capacity at all of our ports in relation to our strategy. That is why the Government, obviously before my time, entered into arrangements. I do know for a fact because after I was asked those questions I did go back and check with the team that there was ongoing consultation. There was ongoing consultation with the ACCC during that process and ongoing consultation with all the relevant agencies. 

Also I note not only have we been very clear and up-front about what the role of each port is but also, as my colleague in the other place identified, there are still enormous growth opportunities in Newcastle within what was agreed by Government during the transaction process. That is without doubt. Regrettably during your 16 years of government you did not invest in the Hunter. We now have record investment in infrastructure and record investment in revitalising Newcastle and the greater Hunter region, which has been made possible in part by this transaction. We are investing I think in the order of half a billion dollars and more in transport infrastructure upgrades which would not have been possible without the transaction. The reason why I find your question affronting is we made this decision to support the revitalisation of Newcastle and to reassert the Government's strategy in relation to our ports and freight. There was no—

The Hon. PETER PRIMROSE: You were affronted because you were caught out. 

Ms GLADYS BEREJIKLIAN: No.

The Hon. PETER PRIMROSE: You did not come back to this Committee. 

The Hon. BEN FRANKLIN: Point of order: The Opposition's time for question has expired. 

Ms GLADYS BEREJIKLIAN: You asked me a question and I answered to the best of my ability at that time. 

The Hon. PETER PRIMROSE: You did not come back and correct it. 

Ms GLADYS BEREJIKLIAN: No, because what I told you was correct. Mr Searle even accepts that. 

The Hon. ADAM SEARLE: Yes, but you did not give the full answer. 

Ms GLADYS BEREJIKLIAN: What I told you was correct. 

The Hon. PETER PRIMROSE: Talk about dissembling. 

Ms GLADYS BEREJIKLIAN: Please. Getting back to the point, I think the whole argument you are running that somehow this transaction was done intentionally to the detriment of Newcastle and the Hunter— 

The Hon. ADAM SEARLE: The ACCC seems to think so. 

Ms GLADYS BEREJIKLIAN: —is an affront and it is wrong. I will keep referring to the ports strategy. 

The Hon. PETER PRIMROSE: And we will keep referring to the ACCC. 

Ms GLADYS BEREJIKLIAN: I have outlined the rationale as to why Port Botany is the main container port for New South Wales. I have outlined the rationale for the main purpose of the Newcastle port. As I have stated previously, there was and is no legislated cap. I think it is very concerning that a party who after 16 years did not even have a ports strategy— 

The Hon. PETER PRIMROSE: The ACCC. 

Ms GLADYS BEREJIKLIAN: Yes, what about them? 

The Hon. PETER PRIMROSE: The ACCC. 

Ms GLADYS BEREJIKLIAN: What about them? 

Mr JEREMY BUCKINGHAM: Point of order: It is my time to ask questions. 

The CHAIR: We will move on to Mr Buckingham's time. 

LEGISLATIVE COUNCIL
August 11 2016

PORTS PRIVATISATION
 
The Hon. ADAM SEARLE (14:30):  My question without notice is directed to the Minister for Roads, Maritime and Freight. What is the Government’s response to community and business concerns expressed by Rod Sims, Chair of the Australian Competition and Consumer Commission, about the Government’s privatisation of ports Botany, Kembla and Newcastle and his repudiation of this approach as a tax on consumers?

The Hon. Greg Donnelly:  Be careful.

The Hon. DUNCAN GAY (Minister for Roads, Maritime and Freight, and Vice-President of the Executive Council) (14:30):  I am always careful. In large part I answered this question earlier in the week. I probably gave too much information. Being the generous man that I am, I thought it was appropriate. I will go back over that information. When the Government sought to lease the ports, the arrangements were properly examined by the then chair of the commission. Mr Sims was not the commissioner at that time. I think it was his predecessor, Mr Samuel. I am seeing nods around the Chamber. The Government went through all proper processes to ensure that everything received the appropriate approval. Mr Sims has made public comments and it is within his purview to do that. I can only reiterate my answer from earlier in the week, which is that the Government went through the proper processes at the time.

NEW SOUTH WALES PORTS PRIVATISATION

The Hon. SHAOQUETT MOSELMANE (14:55):  My question without notice is directed to the Minister for Roads, Maritime and Freight. What is the Government’s response to comments by Australian Competition and Consumer Commission chairman Rod Sims, who said of the New South Wales ports privatisation, “… there’s no regulation on how they set the price of a monopoly. How dopey is that?”

The Hon. DUNCAN GAY (Minister for Roads, Maritime and Freight, and Vice-President of the Executive Council) (14:55):  Despite the temptation to add comment to Mr Sim’s words, I point out that I am relying on the Hon. Shaoquett Moselmane as to the accuracy of the quote. Sometimes in the past that accuracy has not quite been there. I believe I have answered that in large part in response to a previous question. In fact, I believe I have answered all of it.


LEGISLATIVE COUNCIL
August 10 2016  
NEWCASTLE PORT PRIVATISATION

The Hon. ADAM SEARLE ( 14:30 ): My question without notice is directed to the Minister for Roads, Maritime and Freight. Following the release of the confidential Newcastle port commitment documents revealing the details of caps and penalties applying to container movements, will the Minister now admit that his Government’s port privatisation will restrict Newcastle’s economic development for the next 100 years?

The Hon. DUNCAN GAY (Minister for Roads, Maritime and Freight, and Vice-President of the Executive Council) ( 14:30 ): Will I admit that the Government’s port privatisation will restrict Newcastle’s economic development for the next 100 years? No, absolutely not—never ever. We have done more for Newcastle than any other government has in the last several decades. Gone is the day when the Labor Party got the votes out of Newcastle but left it to become a rust belt. We are working to encourage and fix up Newcastle. As the Government has consistently said, the leasing terms of Botany and Port Kembla do not prohibit the development of a container terminal at the Port of Newcastle. In fact, there is ample opportunity for increased container trade at the port.

This is the important thing that the Labor Party does not understand. The port transaction deeds do not trigger any cross-payments until a threshold container throughput is reached. That threshold is based on 30,000 containers each year, plus an extra 6 per cent growth in volume each year—and that 6 per cent compounds. Based on current growth rates, it is highly unlikely current container trade in Newcastle will reach the applicable threshold before such time as Newcastle is required to establish high-intensity container terminals to meet the forecast population and business needs of the Hunter.

Yearly trade at Newcastle is currently at a steady 9,000 containers. In other words, it would take a massive 230 per cent increase in container trade volume just to reach the 30,000 TEU threshold. That is where it is now. It is at 9,000 and it can go to 30,000. That is a 230 per cent increase to get to that threshold—and that still does not take into account the compounding 6 per cent growth allowed for each year. Labor Party members have had their Cuisenaire rods out, but they have not been adding up properly.

The Hon. Greg Donnelly: What rods?

The Hon. DUNCAN GAY: Cuisenaire rods. It is what our grandfathers would have used to do arithmetic in days gone by. Applying the formula to the outer years gives the result that by 2030 the threshold at Newcastle will be approximately 80,000 boxes, by 2040 it will be 144,000 boxes, and by 2050 it will be almost 260,000 boxes. The Port of Newcastle will continue to be the primary coal export facility for New South Wales and will continue to diversify into bulk grain and other commodities, including fuel. The New South Wales Government engaged closely with the Australian Competition and Consumer Commission and other regulatory bodies as part of these transactions. Port Botany remains the key container facility for New South Wales for a range of logistical and commercial reasons. [Time expired.]

The Hon. ADAM SEARLE ( 14:34 ): I ask a supplementary question. Given his answer, can the Minister elucidate on why the port commitment documents have a container terminal cap in the first place?

The Hon. DUNCAN GAY (Minister for Roads, Maritime and Freight, and Vice-President of the Executive Council) ( 14:34 ): I really appreciate that supplementary question—it is good to work together—because I had not reached the key part of my answer. About 85 per cent of the imported containers landing at Port Botany are distributed within 40 or 50 kilometres of the terminal gates, to warehouses, distribution centres and freight hubs in western and south-western Sydney. This is key. We are not running a cargo cult in New South Wales. If the stuff is intended to go into Sydney, it should come to Sydney. We are not going to pay people to clog up the M1 and the rail infrastructure between Newcastle and Sydney. We are not going to pay them, as some sort of inverse cargo cult, to send things up to Newcastle just for them to come back again.

That is something the Labor Party did. People will remember when it decided that shipments of cars would go to Port Kembla rather than Sydney. I was the shadow Minister at the time and—as a diligent shadow Minister—I found that there was a parking lot on Glebe Island. Those black BMWs that were shipped down to Port Kembla were then put on a truck and brought back to Sydney, because that is where they were going to be sold—to those rich Labor supporters in the eastern suburbs. That was the wrong thing to do.

What we need to do is develop Newcastle, and there is huge scope for development in niche areas, so that it can provide for the Hunter region. It is a great port and it will be even better—and it will become even better because we are making sensible, grown-up decisions in this State. We are not running cargo cults as the Labor Party did.
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PORTS ISSUES

24. Has the NSW Government imposed any restrictions on the movement of containers through the Port of Newcastle?
Answer: There is no legislated cap on the number of containers that can travel through the Port of Newcastle.

25. Is there a cap on container movements at the Port of Newcastle?
a. If so, what is it? Is it a charge per container?
b. If the cap is breached, is a fee, fine or charge imposed? Who pays it? Who do they pay the money to?
c. If the cap is breached, are any monies paid to the operators of Port Botany and/or Port Kembla? If so, how much is paid? Who pays it?
d. When were these arrangements agreed?

Answer: There is no legislated cap on the number of containers that can travel through the Port of Newcastle.
26. In the interest of transparency, will you release the Port Commitment Deeds that set out details of arrangements for containers?
Answer: The Port Commitment Deeds are commercial in confidence documents.
Question:

27. Now that the port transactions are concluded, will you release the Scoping Study that was undertaken ahead of the transaction for the three ports?
Answer: The Scoping Study documents remain Cabinet-in-confidence. The Government, and previous Governments, have not released Scoping Studies for previous transactions.

28. Minister Gay has said: “The only time an extension is allowed is when a specific number is reached and tripped in Port Botany and Port Kembla.” What is the number? For Port Kembla? For Port Botany?
28: See http://freight.transport.nsw.gov.au/strategy/
a. How much money was raised by the sale/lease of Newcastle port?
b. What was money spent on?
c. How much has gone into consolidated revenue?
d. How much has been allocated to, or spent in, the Newcastle electorate?
(a) – (d): For publicly available information, see http://www.transport.nsw.gov.au/media-releases/transforming-newcastle-port-lease-securesfunds-revitalisation

29. Has the NSW Government entered into any agreements that create a disincentive or obstacle to develop a container terminal at the Port of Newcastle?
Answer: I am advised that the lessee could develop a container terminal at the Port of Newcastle if it wished to do so.

30. Has the NSW Government entered into any agreements that create a disincentive or obstacle to increase the number of containers that pass through Newcastle?
Answer: There is no legislated cap on the number of containers that can travel through the Port of Newcastle.

31. Has the NSW Government entered into any arrangement [sic] that create a financial penalty if the number of containers moved through the Port of Newcastle exceeds a set threshold?
a. If so, what is the threshold?
Answer:  There is no legislated cap on the number of containers that can travel through the Port of Newcastle.


GENERAL PURPOSE STANDING COMMITTEE NO. 1 
September 3 2015

The Hon. ADAM SEARLE: When you sold the Port of Newcastle was a cap put on the number of containers that can be moved through the Port of Newcastle?

Ms GLADYS BEREJIKLIAN: I understand there is no legislated container cap.

The Hon. ADAM SEARLE: So there is no cap on container movements there?

Ms GLADYS BEREJIKLIAN: There is no legislated container cap.

The Hon. ADAM SEARLE: Is there any other restriction in the sale of the lease documents?

Ms GLADYS BEREJIKLIAN: I am not aware of that.

The Hon. ADAM SEARLE: What about in the contracts?

Ms GLADYS BEREJIKLIAN: I am not aware.

The Hon. ADAM SEARLE: Will you take that on notice?

Ms GLADYS BEREJIKLIAN: I am happy to take that on notice.

[bookmark: _GoBack]GENERAL PURPOSE STANDING COMMITTEE NO. 2 
Monday 31 August 2015

The Hon. SOPHIE COTSIS: Is there a cap on container movements at the Port of Newcastle? If so, what is it?

The Hon. DUNCAN GAY: No.

The Hon. SOPHIE COTSIS: You are sure about that answer?

The Hon. DUNCAN GAY: Yes.

The Hon. DUNCAN GAY: My understanding is there is not a cap into Newcastle. We have indicated a preference and a sensible way of doing it. The large majority of boxes come into New South Wales through Port Botany. The bulk of those boxes need to get to Sydney so the best location to put them into is Sydney in the first instance. Secondly it is Port Kembla, which is half the distance of Newcastle to bring them up. Once we reach a number where there are too many, certainly we would be looking at a spillage into Newcastle. The general freight and boxes that need to go to Newcastle certainly will be going to Newcastle.

The Hon. SOPHIE COTSIS: It is my understanding that there is a cap on container movements. We would like that confirmed. If there is a cap and if it is breached, is a fee, fine or a charge imposed? Who pays for it? Where does the money go? It is my understanding that there is a cap and you indicated in your answer on 17 October that part of the lease and the rationalisation was a cap on numbers there. Were you misleading the House?

The Hon. DUNCAN GAY: There is no container cap at the Port of Newcastle. I indicated that there is a cap in New South Wales at Sydney and once that is reached we then look at other places. But you specifically asked me a question whether there was a cap at Newcastle and I specifically answered that there is not.

The Hon. SOPHIE COTSIS: On container movements?

The Hon. DUNCAN GAY: There is no legislated cap.

The Hon. SOPHIE COTSIS: Is there an internal document?

The Hon. DUNCAN GAY: I think I have answered the question. I am happy to keep going around.

The Hon. SOPHIE COTSIS: You said one thing in the House and you are saying another thing to the Committee.

The Hon. DUNCAN GAY: No, I have said the same thing in both places.

The Hon. SOPHIE COTSIS: I am not going to waste my time, but you are quoted as saying in the House that part of the lease and the rationalisation was a cap on numbers there. Now you are saying that there is no cap. About the movement of containers through Newcastle you also said on 17 October 2013: The only time an extension is allowed is when a specific number is reached and is tripped in Port Botany and Port Kembla. What is the number for Port Kembla and what is the number for Port Botany?

The Hon. DUNCAN GAY: Which is exactly what I said a moment ago. I will have to come back to you with that number.

The Hon. SOPHIE COTSIS: Will you release the scoping study for the sale of the ports?

The Hon. DUNCAN GAY: That is not a question for me. That is a question for either Treasury or Finance.

The Hon. SOPHIE COTSIS: Will you take that on notice?

The Hon. DUNCAN GAY: No.

The Hon. SOPHIE COTSIS: Will you release the port commitment deeds?

The Hon. DUNCAN GAY: No, for the same reasons as the previous answer.

The Hon. Dr PETER PHELPS: It is the wrong portfolio.

The Hon. SOPHIE COTSIS: I refer to a media release by the head of the Australian Competition and Consumer Commission [ACCC] issued on 23 April in which Mr Sims outlines a number of concerns about actions taken by governments to sell significant assets without appropriate market structures and regulatory arrangements. He cited the example of the recent sale of Port Botany and Port Kembla to the same owner. He stated: We need to be careful to ensure that privatisation boosts economic efficiency rather than detracts from it … Otherwise we risk giving privatisation a bad name because consumers will continue to associate privatisation with higher prices. Do you agree with Mr Sims that the sale of Port Botany and Port Kembla proceeded without appropriate market structures and regulatory arrangements being put in place?

The Hon. DUNCAN GAY: The Government had all the proper procedures in place. It was not a sale; it was a lease. The lease of Newcastle went to a different body. So the concerns you are raising on behalf of that gentleman have been addressed within that, if they were valid.

The Hon. SOPHIE COTSIS: That gentleman is the chair of the ACCC and he has grave concerns about competition and governments selling—

The Hon. DUNCAN GAY: I just answered that. I just indicated that the lease that happened for Port Botany and Port Kembla went to one group; the lease for the Port of Newcastle went to a different group. There is competition. Do not forget that we are also in competition with Melbourne and Brisbane every day of the week—and beating them. We are beating them hands down, so it cannot be too bad. I do, however, have the ability to refer the port to the Independent Pricing and Regulatory Tribunal if the pricing behaviour of the port’s lessee is inappropriate.

The Hon. SOPHIE COTSIS: What can that trigger?

The Hon. DUNCAN GAY: It would be very much part of price monitoring.

The Hon. SOPHIE COTSIS: In terms of the cap on containers, are any fees paid if the number of containers through Newcastle exceeds a set amount?

The Hon. DUNCAN GAY: Not that I am aware of.

The Hon. SOPHIE COTSIS: You are not aware of that?

The Hon. DUNCAN GAY: You asked me whether there was a cap in Newcastle and I said there is not. Now you are asking me whether there is a fee paid if they go beyond a certain number. General cargo containers are part of what happens in Newcastle. My understanding is that within the general cargo that needs to go to Newcastle that is fine.

The Hon. SOPHIE COTSIS: Will you speak to your bureaucrats and take that on notice?

The Hon. DUNCAN GAY: If we need to deliver more of an answer we will.

The Hon. SOPHIE COTSIS: The ACCC submission to the Harper competition report stated: However, the ACCC remains concerned over arrangements designed to maximise proceeds received by a government by reducing the prospect of competitive provision of port services. Another example relates to Port Botany and the Port of Newcastle. An article in the Newcastle Herald on 11 May 2014 stated: “The government has confirmed it leased Botany with a clause that prevented Newcastle from competing against it with a container terminal. And the Newcastle lease is believed to contain a similar undertaking”. What is your response to the ACCC’s concerns about reducing the prospect of competitive provision of port services?

The Hon. DUNCAN GAY: I think you will notice, as I said earlier, that people wishing to use the New South Wales ports are voting with their feet—they are coming to us. Rather than there being a lack of competition, there appears to be better pricing and more competition in New South Wales than we have seen in Queensland and Victoria. For the first time, we are getting trade out of the Riverina in New South Wales. It is coming back to Port Botany whereas in the past it traditionally went to the Port of Melbourne. I will ask the chief executive officer of Sydney Ports whether he wishes to add anything at this point.

Mr GILFILLAN: During the transaction process over the ports at Port Botany, Port Kembla and Newcastle a lot of consideration was given to the issue of competition. As the Minister said, the reality is that there is very limited scope for competition between these ports because of the transport issues between the ports and the fact that each port is geared towards a specific type of cargo. Some things are contestable—for example, cars were moved from Sydney down to Port Kembla in November 2008. That was contestable and the Government took a position on that and moved cars. For most other commodities, from a financial and a commercial perspective, it simply does not make sense for these ports to compete between each other. In fact, it gives a perverse outcome—you end up with the commodity costing more because you incur more transport costs. Despite what the Australian Competition and Consumer Commission [ACCC] may have said, the reality is that there is very little scope for competition between our main ports adjacent to Sydney. As the Minister said, our reality is that we lose more cargo to Melbourne from our ports than we do internally between our ports in New South Wales. So competition is not really an issue.

The Hon. SOPHIE COTSIS: Have you spoken to the ACCC about the concerns it has raised? These are pretty big concerns.

Mr GILFILLAN: I was not a party to any conversation with the ACCC. This process during the transaction—

The Hon. DUNCAN GAY: This is not Mr Gilfillan’s area. I invite Mr Reardon to add something here.

Mr REARDON: In terms of any lease or sale process within government of a public asset, there will always be a consideration by the ACCC about the market, market reform and market structure. At the end of the day, the processes have gone forward. It would be a unique situation if the ACCC did not have a comment on it in terms of what the market structure would be—whether it is ports, banks or any other part of the economy. As we pointed out, though, competition within ports is a whole of east coast matter. It is not simply a matter for Newcastle, Port Kembla or Port Botany. It is also about the Port of Melbourne and the Port of Brisbane. I have to add that places like the Port of Brisbane have grown quite strongly.
So I would not subscribe to the view that there is not competition because of the leases. There is competition on the east coast, and it is up to New South Wales to position itself as strongly as possible within that to ensure its ports continue to grow. As the Minister has pointed out also, in terms of a legislative cap within Newcastle there is no such thing. So in terms of what we are focused on it is the growth of Port Botany.

CHAIR: The Minister said there was no cap at all, not that there was no legislative cap. The Minister said there was no cap at all. That was his answer. You are now talking about a legislative cap. I think this is where there is some confusion creeping in.

The Hon. DUNCAN GAY: No, I said both. I said there is no cap in Newcastle and there is no legislative cap overall.

………
The Hon. PAUL GREEN: I have a question about container caps and the leasing of ports. We were discussing the possibility of up to eight million containers moving around Port Botany, and large numbers at Port Kembla and Newcastle. If Botany were leased and had a cap of several million, would there be statutory caps?

The Hon. DUNCAN GAY: I answered that earlier. My answer now is no different.

The Hon. PAUL GREEN: Are there caps for Port Kembla?

The Hon. DUNCAN GAY: No.

The Hon. PAUL GREEN: So it is open to any number?

The Hon. DUNCAN GAY: Yes.

The Hon. Dr PETER PHELPS: Let us hope that it gets bigger.

The Hon. PAUL GREEN: The problem is that the freight comes onto the roads.

The Hon. Dr PETER PHELPS: Unless the Maldon to Dombarton railway is built.

The Hon. PAUL GREEN: That is right. I will have a problem if it gets bigger and the railway is not built.

The Hon. DUNCAN GAY: It is in our interest to grow all of them but not to unnecessarily use one to take freight that could have gone to another and been carried by road or rail. We need to be sensible. The ports need to specialise and grow. New South Wales ports are doing well compared to interstate ports.

CHAIR: The Minister said earlier that there are no caps, legislative or otherwise, on the Port of Newcastle.

The Hon. DUNCAN GAY: That is correct. That is for Newcastle.

The Hon. DUNCAN GAY: It can grow within the constraints of its infrastructure.

The Hon. PAUL GREEN: There would have to be a cap, according to the capacity of that infrastructure?

The Hon. DUNCAN GAY: The infrastructure is the cap. Mr Reardon would like to clarify an earlier answer on Infrastructure NSW.

[Grant Gilfillan Chief Executive Officer, Sydney Ports
Tim Reardon Secretary, Transport for NSW]

LEGISLATIVE COUNCIL 
October 17 2013 

The Hon. ADAM SEARLE: My question is directed to the Minister for Roads and Ports. How much compensation will be paid to the private operator of Port Botany if a new container terminal is developed at Newcastle Port?
 
The Hon. DUNCAN GAY: The rules in the organisation that did the scoping study for Port Botany and Port Kembla and introduced guidelines there indicate that while general cargo is allowed there will not be an extension under the rules for the lease of Newcastle Port. So the short answer to the question is that we do not envisage that any compensation will need to be put in place. The Government has been clear on this all the way through the process, even before it indicated it would lease the port at the stage when Newcastle Port Corporation was in place. I have indicated in the House, as I have in Newcastle—indeed, I made a special visit to Newcastle to talk to the board, the chief executive officer and the local community—that part of the lease and the rationalisation was a cap on numbers there. I am not saying that there will be no containers into Newcastle. Certainly, a number of containers will come in under general cargo, but there will not be an extension. The only time an extension is allowed is when a specific number is reached and is tripped in Port Botany and Port Kembla.






